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This case now conmes up for consideration of
respondent’s request (filed April 7, 2005) for
reconsi deration of that portion of the March 28, 2005 Board
order which denied respondent’s notion to reopen his
testinmony period, and petitioner’s notion (filed May 2,
2005) to strike petitioner’s testinonial deposition. The
parties have fully briefed the issues.
By way of background, the March 28, 2005 Board order
(1) granted as conceded petitioner’s notion to extend its
time to file the deposition testinmony of Jacob Aini; (2)
granted as conceded respondent’s first notion to extend his
testinmony period; (3) granted as well taken respondent’s
second notion to extend his testinony period, such that

respondent’ s testinony period closed on February 28, 2005;



Cancel l ati on No. 92032341

and (4) denied respondent’s notion to reopen his testinony
period.?!

A notion for reconsideration is a device that ay be
used to denonstrate that, based on the facts before the
Board when it issued its order and on the applicable |aw,
the Board’ s ruling is in error and requires appropriate
change. The notion may note be used to introduce into the
record facts which were previously known and which could
have been presented earlier. See Trademark Rule 2.127(b)
and TBWMP § 518 (2d ed. rev. 2004).

The March 28, 2005 Board order considered each of the
factors set forth in Pioneer Investnent Services Conpany v.
Brunsw ck Associates Ltd. Partnership, 507 U S. 380 (1993),
as di scussed by the Board in Punpkin Ltd. v. The Seed Cor ps,
43 USPQ2d 1592 (TTAB 1997), and found that respondent’s
stated reasons for failing to take testinony were not well
taken and did not constitute excusabl e negl ect.

Upon careful consideration of respondent’s argunents on
reconsi deration, the Board is not persuaded that there was
any error in the prior decision. Specifically, the Board
notes that respondent advanced nearly identical reasons in

his two notions to extend and his notion to reopen, and that

while the Board determ ned that those reasons constituted

' Al though captioned as a third notion to extend respondent’s
testinony, the Board noted that the notion was one to reopen
respondent’s testinmony, as respondent filed said notion on March
1, 2005, i.e., after his testinony period had cl osed.
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good cause to extend respondent’s testinony period, the sane
reasons, without nore, did not constitute excusabl e negl ect.
Moreover, in his notion for reconsideration, respondent

i ntroduces new argunments and new facts not presented in his
notion to reopen, but does not argue that he was unaware of
t hese facts when he filed the notion to reopen.

Accordingly, respondent’s request for reconsideration
i s denied.

Furt hernore, because respondent took his testinony
deposition on March 29, 2005, after his testinony period had
cl osed, petitioner’s notion to strike respondent’s testinony
deposition is granted.

The Board notes that the parties have filed their main
briefs on the case, and that petitioner has filed a reply
brief. In viewthereof, this case is ready for fina
decision. The proceeding file will be forwarded to the
Chi ef Adm nistrative Trademark Judge for assignnent to a

panel. A final decision will issue in due course.



